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Current Lopics. 

N other columns of this issue of the ALBANY 
Law Journat will be found the opinion | 
in full of the Court of Appeals of this State, | 
in People v. Buffalo Fish Company, Limited. 
The question therein decided is one of con- | 
siderable importance and had been a matter 


of controversy for a long time. It was 


whether the act for the protection of birds, 
fish and wild animals in the State of New 
York (chapter 488, Laws of 1892), applied 


to fish, etc., possessed 
season, although taken 
side State. As is well known, for 
many years it has been the custom of hotel 
and restaurant keepers, as well as of some 
private families to place fish and game in cold 
storage, withdrawing them therefrom when it 
suited their fancy or the desires of their 
patrons or their own fancy. The act referred 
to, however, forbids any person, under pain 
of indictment and civil penalties, to either 
“catch, kill or be possessed” of certain fish, 
etc., during what is known as the close season, 
therein prescribed. The Court of Appeals, by | 
a majority vote, held that such fish taken from 
waters outside the State and brought here 
during the close season are not within the 
contemplation of the statute. The position 
taken by the lower courts apparently was that 
the “ possessory ” clauses of the act were in- 
tended to apply to the possession of such 
animals within the State of New York, 
although the same might have been imported 
from without the State and not unlawfully 
killed according to the law of the place where | 
Vou. 62.— No. 16. 


during the close 
from waters out- 
the 


| federal Constitution. 
| the fish, having been imported from Canada, 


_ guished 


they had been taken. The appeal was from the 
decision of the Appellate Division of the 
Supreme Court, Fourth Department (45 App. 
Div. 631), affirming an interlocutory judgment 


on the opinion delivered by Lambert, J., in the 


same case at Special Term (30 Misc. 130). 
The Appellate Division held that the clauses, 


in so far as they affected the possession and 


right of sale by a citizen of this State of fish 
imported by him from a foreign country, on 
which customs duty had been paid, are in 
conflict with the commerce clause of the 
In the present case, 


the question was one of foreign as distin- 
from interstate commerce. The 
query whether the statute providing that pos- 
session during the close season of such fish 
taken outside of and imported into the State 
of New York, would be contrary to the com- 
merce clause of the federal Constitution, was 
not answered, because not properly before the 
Court of Appeals; but that it would decide 


| such statute to be clearly in conflict with the 


organic law of the United States, we have no 
doubt. 


In the recent case of Senator M. J. 
Coffey, decided by the New York Court of 
Appeals, by a divided bench (the opinion 
written by Chief Judge Parker and concurred 
in by Judges Haight, Vann and Landon), 
the question was whether a member of the 
general committee of a county may be re- 
moved from office as a member of the com- 
mittee. As the court says, the answer 
depends upon the construction to be given 
to the Primary Election Law. After a care- 


_ ful examination of the law the majority of the 


court reached the conclusion that it was not 
the intention of the legislature, in passing it, 
to protect the majority of a committee from 
enforced association with a disagreeable or 


_ hostile member, but to protect the rights of 


the voters to have their wishes in party matters 
presented by their chosen representatives. 
That the general committee possessed ample 


_ powers of ridding themselves of offensive and 


objectionable members is, the court. thinks, 
clearly evident from the McKane case, and, 
therefore, the conclusion that no legislation 
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was needed for that purpose. If the protec- 
tion of the rights of voters was the object of 
the law, the majority of the court conclude 
that the legislation referred to is decidedly 
effective. Judge Parker says: 


It provided that the statute should control not 
only the choice, but also the conduct of political 
committees. The choice of the member is vested 
absolutely in the voter at the primary election, 
reserving no voice whatever in the matter to his 
associates in the committee. It provided many 
things for the conduct of the committee, but the 
right to expel a member was not one of them. The 
annual enrollment, the statutory qualification of the 
voter, the private booth, the secret ballot, and all 
the expensive machinery of a general election to be 
paid out of the public treasury — why was it all 
required if the legislature intended to permit the 
majority of the committee to deprive the primary 
voters of the right of choice on any ground what- 
soever? But it did not so intend, and, in the light 
of the abuses that the legislature set out to remedy, 
upon any possible reading of this statute there seems 
no room whatever for the contention that the right 
of removal for any cause was continued in the 
statutory general committee that now takes the place 
of the voluntary committee of other days. If I am 
right in the views expressed, no other question 
need be considered, for the statute manifests an in- 
tent not to allow the committee, on any pretext 


— 


ordered to pay into court, drew a cheque for 
£789 on their banking account and gave it to 
him. Shortly afterwards the firm became 
bankrupt and it was found that they were 
debtors to the trust estate to the extent of 
£432, only a small part of which could be re- 
|covered. “It would seem upon these facts,” 
'says the Journal, “ very doubtful whether any 
breach of trust had been committed, at any 
‘rate, in respect of the cheque for £789. Upon 
the principle of Speight v. Gaunt (9 App. Cas., 
1), a trustee is justified in employing other 
_persons to act for him in the ordinary course 
of business, and such ordinary course it would 
/seem that the executors followed. It is a com- 
|mon practice for money to be handed to 
solicitors, out of which to make payments on 
| behalf of an estate. But even if there had been 
la breach of trust the case was one which 
‘called for relief under the statute. The state- 
ments that sums were required to meet liabili- 
ties of the estate, and that the firm had no 
funds in hand out of which to make the pay- 
ment into court were erroneous, but business 
would be impossible if trustees had to call 
upon their solicitors to verify by strict proof 





whatever, to remove the committeeman from office.| every statement of the kind, and Farwell, J., 
5 it is . yd . this court to give full force and | held that in the present case the executors had 
effect that slative intent. ‘ 

dha eT te acted reasonably’ and ought to be excused 


from personal liability.” 


The Solicitor’s Journal, of September fif- 
teenth, mentions an interesting case on section 


Apropos of the very large place occupied 
3, of the Judicial Trustees Act, 1896, as having | by lawyers outside of the ranks of the profes- 
been decided by Farwell, J., In re Lord de) sion, in law-making, politics, etc., the London 
Clifford’s Estate. Under the section the court} Law Journal refers to the many complaints 
may relieve a trustee if he “has acted honestly made from time to time in England of the 
and reasonably, and ought fairly to be excused | large number of lawyers in the House of 
for the breach of trust and for omitting to'| Commons, and the plans for the exclusion of 


obtain the directions of the court.” practicing members of the legal profession 

The executors, in the case at bar, under a/ from that assembly. It is the opinion of our 
will were in the habit of placing considerable | contemporary that these views and sugges- 
sums in the hands of their solicitors to be | tions receive very little support from the pub- 
applied in payment of certain charges on the lic. There are about one hundred and fifty 
estate. The sums of £208 and £367 were thus | lawyers in the present house, although not all 
paid to the solicitors upon the statement — | of them practicing members of the profession, 
apparently erroneous — of a member of the and this number is likely to be increased rather 
firm that they were required for payment of than diminished, as a result of the elections 
sums due from the estate. The executors also|this year. Constituencies, as our contempo- 
at the request of the same individual, and upon | rary truly says, have a perfectly free choice in 
his representation that the amount was re-|the matter of their candidates, and the fact 
quired to make up a sum which they had been | that their choice falls so frequently upon mem- 
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bers of the legal profession shows that lawyers | State of New York conflicted with the acts of con- 
have special qualifications for public and par- gress in regulating the dealing in fish as an article 
: : of commerce, and infringed upon the interstate com- 
liamentary work — which nobody can deny. merce provisions of the federal Constitution and are 
each ieth <i i aha ed unconstitutional and void; and, further, that they 
FISH POSSESSED DURING CLOSE SEASON, | are violative of the provisions of the State Consti- 
THOUGH TAKEN FROM WATERS OUT-| tution in depriving the defendant of its property 
SIDE THE STATE. without due process of law. To the new matter 
— alleged in the answer the plaintiff demurred, upon 
ConsTRUCTION OF THE Act FoR THE Prorecrion | the ground that it “is not sufficient in law upon its 
or Birps, Fish anp Witp Anrimats 1n THE! face to constitute a defense.” The plaintiff's de- 
Srare oF New York (cnap. 488, Laws 1892). murrer was overruled at the Special Term, and, 
upon appeal to the Appellate Division, in the 
| Fourth Department, the order overruling the 
demurrer was affirmed. The Appellate Division has 
now certified three questions to this court: First, 
Tue PEOPLE OF THE STATE OF NEw York, Appel-| “ Are the provisions of section 110 of the Fisheries, 
lant, v. THE BurraLo Fish Company (Limited),| Game and Forest Law, as amended by chapter 
Respondent. 109 of the Laws of 1898, prohibiting the possession 
The provisions of the Fisheries, Game and Forest | Of pike and pickerel during the close season for 
Law, prohibiting the possession of certain fish such fish in New York State, in conflict with any 
named during the the close season in this State, in- provisions of the State and federal Constitution 
clude and apply to only such as are taken from the when applied to pike and pickerel imported from 
waters of this State. | Canada, under the customs laws and regulations of 
Such fish taken from waters outside the State and | the United States, which have been duly complied 
brought here during the close season are not within | With, or do the facts alleged in the defendant's 
the contemplation of the statute. answer constitute a defense to the first cause of 
Quere, whether a statute providing that the pos- action set forth in the complaint?” The second 
session during the close season of such fish taken | duestion certified is similar to the first one, except 
outside of and imported into the State of New in its reference to the possession of bass during 
York, would be contrary to the commerce clause | the close season, and the third question is similar 
of the federal Constitution. to the others, except that it relates to the possession 
Apocsl trout 0 jnlcment of the Apociine Dat of muskallonge during the close season, within the 
sion, Fourth Department, affirming an order of the provisions of section 112 of the Fisheries, Game 
Special Term overruling plaintiff's demurrer to the and Forest Law, as amended by chapter 551 of the 
‘ Laws of 1896. 
answer. 
The people brought this action to recover from | Elon R. Brown, for appellant; William L. Marcy, 
the defendant, a domestic business corporation, cer- | for respondent. 
tain penalties provided for in the provisions of the O’BriEN, J.— The statute of this State for the 
Fisheries, Game and Forest Law of 1892, as amended, | protection of fish and game forbids any person, 
for having in its possession during the close season | under pain of indictment and civil penalties, to ei-her 
certain fish described as pike, pickerel, bass and | “catch, kill or be possessed” of certain fish named 
muskallonge. A first cause of action charges a| during what is called the close season therein pre- 
certain violation of the provisions of section 110 of | scribed. The defendant had in its possession during 
the act, which concern pike and pickerel; a second that season three different kinds of fish described 
cause of action charges a further violation of the | in the statute, and this action was brought to 
provisions of the same section which concern bass, | recover the penalties denounced against offenders 
and a third cause of action similarly charges a vio-| for violation of the law. The defendant, in its 
lation of the provision of section 112 of the same answer, alleged that its business is dealing in fresh 
act, which concern muskallonge. The defendant’s | fish on an extensive scale, and for that purpose 
answer admitted having the fish in its possession, as | maintains stores in various cities of the State; that 
charged, and set up, by way of new matter in de-| it purchased the fish in question from dealers in 
fense, that the fish in question were fresh-water fish, | Ontario and Manitoba, in Canada, imported it into 
and were caught and killed within the Provinces of | this State for sale at Buffalo under the revenue 
Ontario and Manitoba, in the Dominion of Canada, | laws of the United States, paying the duties thereon; 
at a time when it was lawful to catch and kill the | that in so doing it was lawfully engaged in trade 
same there; that they were there purchased by the| and commerce. The plaintiff demurred to this 
defendant and were imported through the customs | answer, thus admitting the facts, and insists that in 
department of the United States, under the provisions | law they do not constitute a defense. The courts 
of the United States tariff laws, and the fixed duty | below held that the demurrer was bad, and that the 
thereon paid; that the acts of the Legislature of the | facts constituted a good defense. 





New York Court or APPEALS. 
Decided October 2, 1900. 
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The appeal presents two questions: First, with 
respect to the true meaning and scope of the statute, 
and, secondly, if it means what the plaintiff insists 
it does, with respect to its validity. I think that 
the statute is valid when reasonably and fairly con- 
strued, with reference to its purpose and object. It 
is a penal statute, and, therefore, not to be enlarged 
by construction or applied to cases not within the 
intention. We all agree that the purpose was to 
protect fish within the waters of this State. There 
is absolutely no room for disagreement on that 
point. The legislature had no interest or purpose 
to protect fish in a foreign country or in some other 
State, and had no power in that regard. Statutes 
should be construed, if possible, so as to avoid 
absurdity and manifest injustice (People v. Jaehne, 
103 N. Y. 182). They should receive such construc- 
tion as to render them practicable, just and reason- 
ably convenient (Rosenplanter v. Roessle, 54 N. Y. 
262). They should be construed to avoid, if pos- 
sible, constitutional restrictions and understood in 
a sense within such limitations, rather than in con- 
flict with them (Sage v. City of Brooklyn, 89 N. Y. 
189). Their validity must be determined solely with 


reference to constitutional restrictions, and not by | 
natural equity or justice (Bertholf v. O'Reilly, 74) 
The statute in question does not, in| 


N. Y. 509). 
terms, or by any reasonable implication, forbid a 
person to “ 


does not forbid a person to “ catch or kill” fish of 


With all respect, I am constrained to say that this 
is not a reasonable or tolerable interpretation of a 
penal statute. What it means and all it means is 
to forbid any person to catch, kill or be possessed 
of the fish described from the waters of this State. 
The word “ possessed” obviously refers to those 
fish the catching or killing of which is forbidden, 
that is to say, fish in the waters of this State, and 
not those procured in a foreign country. It is sim- 
ply a perversion of the statute to hold that the mere 
possession by any person within this State of the 
fish described in the statute during the close season 
is a violation of it, without regard to the place 
where it was procured, or to the manner obtained 
(Commonwealth v. Hall, 128 Mass. 410; People v. 
Neil, 71 Mich. 325). 

It has long been the practice with keepers of 
summer hotels in this State to purchase at the 
proper season of the year in Canada, and in other 
States, game in large quantities and preserve it in 
cold storage for use in the close season, but, if 
this statute is to receive the narrow and literal 
reading contended for, they are all subject to indict- 
ment and civil penalties, since they are certainly 
possessed of this game during the forbidden period. 
There is scarcely a county of this State in which pri- 
vate fish ponds are not to be found, constructed 





catch, kill or be possessed” of fish in| 
a foreign country. We all agree that our statute | 





and maintained by private persons on their own 
land, in which fish of the species described in the 
statute are kept and propagated. The fish in such 
ponds are private property. They have been 
reduced to possession and are within the dominion 
of the owner. Is it a violation of the statute for a 
person to catch or kill fish from his own private 
pond? If it is, the owner refrains from it during 
the close season, he will still violate the law, since 
he is possessed of the fish all the time, and the only 
way he can escape from the pains and penalties of 
the statute is to open the pond and let the fish out, 
In the case at bar the statute is pushed by a 
literal reading to a point quite as unreasonable. In 
my opinion the law has no reference or application 
to a case where the fish have been imported from a 
foreign country. The conceded facts of this case 
take it out of the reason and policy of the law. 
But it is argued that unless the statute is con- 
strued to inhibit the possession, during the close 
season, of fish imported from a foreign country, it 
cannot be enforced, but will be evaded by false 
swearing. This means that if the summer hotel 
keeper, the owner of the private pond and the for- 
eign importer, under the circumstances stated, are 
allowed to escape, then someone else may falsely 
pretend that his possession of fish during the close 
season was obtained in a similar manner, when, in 
fact, he is really guilty of violating the law by pro- 
curing them from the waters of the State. This 


| argument seems to be based upon the notion that, 
any kind in Manitoba, but it is said that when one | 
brings the fish so caught or killed into this State | 
the penalties of our statute attach to him at once. | 


unless the innocent are convicted, the guilty may 
escape. It assumes that in the interpretation of a 
penal statute such a remote danger must be antici- 
pated and guarded against. I think it puts rather 
too much faith in the potency of perjury as a defense 
to an honest claim, and too little in the capacity of 
courts and juries to distinguish truth from falsehood, 
When it was proposed to change the criminal law 
and permit an accused person to testify in his own 
behalf, the proposition was for a long time resisted 
by similar arguments. It was said that the tempta- 
tion to swear falsely under such circumstances was 
so great that crime could never be punished, if the 
accused was permitted to testify in his own behalf; 
whereas, experience has shown that a person on trial 
for a penal offense very rarely, if ever, helps his case 
by falsehood. Indeed, it may be safely asserted that 
the new law, instead of thwarting justice, as antici- 
pated, has been a very great aid in the enforcement 
of the criminal law. There is not the slightest rea- 
son for giving a strained and unnatural construc- 
tion to the statute in question in ordér to meet such 
an imaginary danger. The possession of the fish 
or game at the forbidden season, within this State, is 
prima facie evidence that the possessor has violated 
the law and the burden is then cast upon him of 
proving facts to show that the possession was law- 
ful. If he has no better defense than one based 
on falsehood, it will be entirely safe to trust to the 
power of cross-examination and the intelligence of 


- Annee «. «2s os fe cc “ie 


-_ ~_ wee SH . 5 > = ee eee eel lO 





THE ALBANY 


LAW JOURNAL. 





the court and jury to detect and expose it, as in 
offenses of much greater magnitude. The conten- 
tion of the people in this case is virtually to the 
effect that possession in all cases, instead of being 
prima facie proof, is conclusive, and no facts can be 


shown to explain or to take the case out of the} 


statute. The accused would not even be permitted 
to show that he acquired the possession within the 
State at a time when it was perfectly lawful to do so. 

But, if this is what the statute means and it is to 
be held that the conceded facts of this case are 
within its penal provisions, then, I think, it is 
clearly invalid, as in conflict with the commerce 
clause of the federal Constitution. In this view of 
the case the question, and the only question, is 
whether a State statute can be lawfully enacted to 
prohibit a citizen of this State from buying fish in 
Canada, importing it into this State under the reve- 
nue regulations of the United States and exposing 
it for sale here. There is no question at all about 
the competency of the States, in the exercise of the 
police power, to enact game laws. The question 
is whether such laws can be so framed as to pro- 
hibit or restrict, by penal provisions, the importation 
of an article of food in universal use. That fish 
is such an article of food, and the subject of foreign 
and interstate commerce, I assume no one will deny. 
That the purchase of fish for food in a foreign 
country and its importation here for sale, as such, 
is a branch of foreign commerce, is too clear for 
discussion. That the statute in question forbids 
the possession and consequently the sale here of an 
important article of food is equally clear. Upon the 
construction contended for the penal provisions of 
the statute absolutely inhibit the possession of the 
property at a season of the year when it is most 
in demand as an article of food. That the statute 
operates as a restriction upon the defendant’s busi- 
ness as an importer and dealer in fish no one can 
doubt. That a statute so operating is in conflict 
with the. exclusive power of congress to regulate 
foreign commerce is not questioned, and, yet the 
contention is made, with great earnestness, that this 
statute is perfectly valid. The reasoning upon 
which this conclusion is based, if I understand it, 
is that the State has power to pass game laws, which 
no one denies; that the object of this statute was 
to protect game in this State and not to interfere 
in any way with foreign commerce, and, since the 
purpose that the legislature had in view was law- 
ful and laudable, the statute is good, although, in 
fact, it does prohibit or restrict the importation 
of fresh fish as an article of food. If the legisla- 
ture did not intend to restrict foreign commerce, 
as is asserted, then it is obvious that the statute 
should be read and interpreted according to that 
intention, in which event it would have no appli- 
cation to the facts of this case; but, strangely 
enough, it is given a meaning which imputes to the 
law-makers just the contrary, since it is said that 
the possession of imported fish is, in terms, 





inhibited. The good ntentions of the legislature 
will not save a State statute from condemnation 
when it, in fact, conflicts with the supreme law of 
the land. If it restricts the freedom of commerce, 
as this certainly does, then it is void, no matter 
what name may have been given to it or what good 
purpose it was intended to promote. An act to pro- 
tect game or to promote health may be so framed 
and applied as to restrict or regulate traffic in some 
article of commerce, and, when it does, it is just as 
obnoxious as if passed for that purpose under a 
title expressing that very intent. It will not do to 
hold that the Constitution can never be violated, 
except when the legislature intends to (People v. 
Hawkins, 157 N. Y. 1). It is frequently violated 
with the very best intentions. 

I pass over the suggestion that the statute may 
be considered as a health law and applied as such, 
since the sport of fishing and hunting promotes 
health. The number of people that can indulge in 
the sport are so few, comparatively, and the num- 
ber who are obliged to buy fish in the market for 
food so large, relatively, that a defense of the law 
as an agent or handmaid of the public health can- 
not be taken quite seriously. Reasoning of that 
kind enables us to deceive ourselves with names and 
words, but fails to prove that a law which prohibits 
the sale of a healthy article of food, imported from 
a foreign country, is a valid exercise of power. It 
might as well be argued that a statute prohibiting 
the sale or possession of intoxicating liquors im- 
ported from abroad or from another State is not 
what it professes to be, but a health law in disguise, 
since it operates to restrain a few people from ruin- 
ing their health by excessive drinking. The ques- 
tion in this case is not solved or advanced one step 
by arguments to show that the statute is a healthful 
exercise by the State of the police power, with re- 
spect to internal objects. We must always come 
back to the inquiry as to its effect upon trade in an 
article of food, when applied to the conceded facts 
of this case. 

The law on the question has so often been stated 
by the highest court of the land, in accordance 
with the rules already stated, that much further dis- 
cussion would be out of place. I will recall only 
a few of the more recent cases. In Bowman v. 
Chicago, etc., Ry. (125 U. S. 465) it was held that 
a State has no power to enact laws for the purpose 
of protecting its people against the evils of intem- 
perance, which, in fact, operate to regulate com- 
merce and forbid the importation into the State of 
intoxicating liquors without a certificate first 
obtained from the State authorities that the person 
to whom the goods are consigned is authorized to - 
sell liquor under the State law, although the act 
was passed without any purpose of affecting inter- 
state commerce, but as a police regulation to protect 
the health and morals of the people. The same 
doctrine was repeated in a more recent case (Scott 
v. McDonald, 165 U. S. 58). It was again held in 
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Leisy v. Hardin (135 U. S. 100) that liquors are | 
lawful subjects of commerce and a State is without | 
power to restrict or prohibit their importation from | 


a sister State, nor, when imported, prohibit their 
sale. In Minnesota v. Barber (136 U. S. 313) it 
was held that a State statute, conceded to have been 
passed in good faith for the protection of the pub- 
lic health, which forbids the sale within the State of 
certain meat products, unless the animals were first 
inspected therein before they were killed, is uncon- 
stitutional and void. The same doctrine was subse- 
quently reaffirmed (Brimmer v. Rebman, 138 U. S. 
73). 





as drastic as our own, but that has no bearing on 
the question now before us. The learned counsel] 
for the plaintiff has not found any authority in any 
State court to sustain the proposition that game 
laws, however framed, can be so applied as to pro- 
hibit the importation of an article of food in general 
use from a foreign country or another State into 
this State and exposing it for sale here. It must 
always be borne in mind that this is the only ques- 
tion that we are now concerned with. The statutes 
and decisions in other States furnish no light on this 


question. Indeed, the strongest case that the 


| learned counsel for the people has been able to find 


In Schollenberger v. Pennsylvania (171 U. S. 1) | 


it was held that a statute of the State which forbids 
any person from selling, exposing for sale or having 
in possession oleomargarine was invalid, in so far 
as it operated to prohibit the introduction of the 
article into the State from another State. It was 
admitted that all these statutes were based upon 


in favor of his contention is one decided by this 
court (Phelps v. Racey, 60 N. Y. 10). But it is 
admitted that the principle upon which that case was 
decided was subsequently overruled by the Supreme 
Court of the United States, and that upon the ques- 


| tion now under consideration it is no longer law 


the undoubted police power of the State to protect | 


health and morals, but the good intentions with 


which they were enacted did not save them from | 
| lating foreign or interstate commerce is valid, unless 


condemnation, since they operated as a regulation 
of or restriction upon interstate commerce, and so 
far as they had that operation they were void. 

If there is any difference in principle or any 
sound or reasonable distinction pertinent to the 
question now before us, between a statute intended 
to protect fish and to foster and promote sport, or 
the pastime of hunting and fishing, and those to pro- 
tect health by providing for an inspection of ani- 
ma's to be used as meat, to promote temperance 
and morality by forbidding the sale of liquors, or to 
suppress fraud by restricting the sale of imitation 
butter as food, I have not been able to perceive it, 
and I may add that no one has yet attempted to 
state it. If there is any distinction at all, it would 
be against and not in support of a statute intended 
oniy to promote sport and pleasure. 
laudable enough, but not so important to the body 


That is all | 


| 


politic as laws to protect health or suppress crime | 
and promote morality, all of which have been held | 
! 


to be void when so framed as to regulate or restrict 
interstate or foreign commerce. 


If the statute in | 


question has the meaning and effect claimed for it, 
then its operation cannot be better illustrated than | 
| tion, even by construction or fair implication, it is, 


by the admitted facts of this case. 
It seems tnat, had the defendant at the time it 


imported fish also imported meat, liquors or oleo- | 


margarine, all the latter articles would be protected 


from State laws restricting their sale or possession | 
by the commerce clause of the Constitution, while 
the fish would be subject to the penal restrictions | 


of the game laws. I cannot believe that this is a 
reasonable or tenable view of the law applicable to 
this case. 


decisions of local courts interpreting the same. 
may be adniitted that these States have game laws 


(Pierce v. New Hampshire, 5 
Leisy v. Hardin, 135 U. S. 100, 118; Bowman y. 
Chicago, etc., Ry., 125 U. S. 507). That case rests 
entirely upon the proposition that a State law regu- 


How. [U. S.] 504; 


congress has made some regulation on the subject, 
a principle which has been completely overthrown 
by the court of last resort, as will be seen from an 
examination of the cases cited. 

Passing from the collection of State statutes for 
the protection of fish and game and the decisions 
of State courts as to their scope and effect, which 
occupy such a prominent place in the brief of the 
learned counsel for the people, it would, perhaps, 
be unjust to his argument to ignore two cases in 
the federal court, which support his 
contention in some way. If they do, they are enti- 
tled to great weight and consideration, since the 


he claims, 


decisions of that court upon this question are the 
supreme law of the land. If they do not, it may 
be safely asserted that the learned counsel has found 
no controlling authority to support the proposi- 
tion that a State may enact a statute which makes 
it a penal offense for the defendant to buy fish in 
the markets of Manitoba or Ontario in Canada, 
import it into this State and have it in his posses- 
sion at Buffalo. If the court of last resort has 
ever said anything tending to support this proposi- 
doubtless, authority binding upon this court. But 
it is very clear, I think, that it has not. 

Lawton v. Steele (152 U. S. 133). That case 
decided three propositions, none of which have any 
relation to this case. (1) That the State had the 
power to regulate the manner of taking fish from 
waters within its jurisdiction. (2) That it had power 
to forbid fishing in such waters with nets. (3) That 


| the nets destroyed in that case, being of compara- 
It will not be ‘profitable to review or discuss the | 
game laws of other States or countries, or the | 


It | 


tively small value, the State had power to declare 

them a nuisance and summarily abate them. 
Geer v. Connecticut (161 U. S. 519). That case 

decides the following points: (1) That a State statute 
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which forbids the killing of game for the purpose 
of conveying the same beyond the limits of the 


State, or having it in possession with that intent, | 


(2) That wild game within the State 
belongs to the whole people in common, and that 


is valid. 


legislation to prevent its extinction by conveying it | 


out of the State was not in conflict with the Con- 
stitution. (3) That the individual who caught or 
killed it within the State acquired not an absolute, 
but a qualified, property in it, since the use or enjoy- 
ment was limited to the boundaries of the State. 
(4) That since the use or enjoyment was limited to 


the peopie of the State, it was not the subject of | 


foreign or interstate commerce, though it was the 
subject of internal commerce. (5) Not being the 
interstate but 
merely of internal commerce, the statute was not 
in conflict with the commerce clause of the federal 
Constitution. 


subject of foreign or commerce, 


Every proposition embraced in these two cases 
may be, and is freely admitted, but not one of them 
has any bearing on this case. In the first case it 
was held that the State had power to forbid fishing 
with nets, and in order to make the prohibition 


effectual to declare the nets a nuisance and destroy | 


them summarily without liability for compensation. 


In the second case it was held that, inasmuch as the | 
State owned all the game within its limits, it might | 


legislate to keep it there, and could forbid anyore 
from conveying it out of the State and enforce 


such prohibition. But I am unable to see how all 


this or anything in those cases helps the plaintiff's | 


position in this case. 
fish in 


was lawfully exposed for sale, 


Here the defendant bought 


Canada, as a commercial article, where it 
State under revenue laws, and had what was clearly 
his own property in his possession, and because he 
is possessed of his own property so acquired the 
statute in question subjects him to indictment and 


civil penalties. It would be difficult in this view to 


imagine a plainer or more direct interference with | 


foreign commerce than this case presents. 


plainiff’'s contention, is based more upon policy and 
expediency than upon law. When fairly stated it 
is this: A statute to protect fish and game within 
the State not inhibits the 
importation of fish and game from a foreign coun 
try or another State. When this proposition is 
carefully examined it will be found to be not only 


does protect, unless it 


without any foundation, in fact, or in experience, 
but when applied to cases like the one in hand the 
manifest tendency is to defeat the very object of 


the law, which, of course, must be assumed to be 


protection. The individual, who is permitted to hunt 
and fish in Canada or in another State and bring 
with him here the fruits of his labor, will do very 
much less of hunting and fishing at home. If his 
warfare upon game or fish is carried on in a for- 
eign country, or in another State, it would seem to 
be rnwise to prevent him for the purpose of pro- 


| tion to procure it from the 


imported it into this | 








tecting fish and game at home. The game law that 
cuts off the supply from abroad diminishes, rather 
than increases and protects the supply at home. 
Legislation that would prohibit the defendant from 
drawing a supply of fresh fish from Canada during 
the close season simply furnishes a.strong tempta- 
yaters of this State, 
It is said that there is a 
passion inherent in man to kill or capture game in 
spite of penal laws forbidding it. If that be so, 
it would seem to be wisdom to allow the passion 
to expend itself by permitting those who enjoy it 
to capture and become possessed of fish or game 
in Canada or in other States where the law permits 
it, rather than furnish a temptation to violate the 
law at home during the close season. To forbid 
the taking of fish in a foreign country, or in another 
State where it is lawful, by our own citizens during 
the season, or the possession within the State of 
what is so taken, tends to exterminate, rather than 
protect fish here. The legislator who would pro- 
tect the forests of this State by prohibiting the 
importation of lumber or timber from Canada or 
from other States, would be rated as a visionary 
theorist, but, in a certain degree, that is the princi- 
ple upon which the argument for the people in this 
case proceeds for the protection of fish and game. 
What is true, with respect to the forests, is equally 
true of every other natural product of the soil or of 
the waters of the State, so that it is plain that the 
plaintiff's theory of this case, when put into com- 
plete operation all around the boundaries of the 
State, would, instead of protecting fish and game, 
go far to exterminate both. 


even in violation of law. 


Sut all these considerations are subordinate and 
collateral to the main question, and when they are 


all weighed and examined we are brought back again 


to the real situation which 


the presents. 
Admitting, for the purposes of the’ argument, that 
the statute in question means just what the plaint- 
iff's counsel claims for it, the important fact still 


case 


| remains that congress has permitted the defendant 
The main proposition, after all, in support of the | 
| It has paid the duties and complied with the federal 
| regulations, but when the article is brought here 


to import fresh fish upon payment of certain duties. 


the Staie steps in and forbids the defendant to have 
it in its possession, and, of course, forbids the sale. 
This creates a direct conflict between the regulations 
of congress and those of the State, and, conse- 
quently, the latter must yield to the former. The 
State had no power to extend its police legislation 
to such a transaction, and, of course, had no power 
to forbid what congress had expressly permitted. 

The case, in my opinion, was correctly decided by 
the courts below, and the judgment should be 
affirmed, with costs. 


Gray, J. (dissenting) — The questions certified for 
our decision are questions of law which were raised 
below by the demurrer to the defenses interposed 
in the action. They are these: Are the facts that 
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these fish were lawfully taken in the Dominion of 
Canada and that they were purchased there by the 
defendant and by it imported into the State of New 
York upon payment of the duties fixed pursuant 
to the United States tariff laws, a. good answer to 
the claim of the people that the Fisheries Law has 
been violated by having such fish in possession, and 
is the State statute, for inhibiting the possession 
during the close season of this State in conflict with | 
the federal Constitution or with the Constitution | 
of this State? 


| 


It is not, nor can it be, seriously contended, as I | 
think, that the law is in conflict with any of the | 
provisions of the Constitution of the State. The 
case of Phelps v. Racey (60 N. Y. 10), should be 
conclusive upon that point, whatever may be said 
of it upon the federal question raised. The federal 
question is whether the statute, in the particular 
feature in question, violates or infringes upon the 
provision of the Constitution of the United States, 
which authorizes congress to regulate commerce | 
with foreign nations and between the States. The 
defendant’s contention upon that ground has been 
sustained below. The theory of Mr. Justice Lam- 
bert’s opinion at the Trial Term, which was adopted 
by the justices of the Appellate Division, is, as I 
apprehend it, that in making unlawful the possession 
of property which has been imported under the | 
sanction of the federal tariff laws, the enactment | 
of those provisions of the fisheries statute by the | 
legislature conflicted with the power vested in con- | 
gress under the commerce clause of the federal | 
Constitution referred to. 





It was also observed by the learned justice, in his 
opinion, that ‘ the object of the statute is to protect | 
the game fishes in the waters of the State, and that 
object is not promoted by depriving citizens of their 
property in fish, which have been caught and killed 
outside of the jurisdiction of the State, and which 
have become component parts of commerce, and the | 
law cannot, therefore, be sustained as an exercise 
of the police power, except as it deals with those 
fish which may have been taken within the jurisdic- 
tion of the State.” Prior to this decision of the 
learned court below Phelps v. Racey was regarded 
as settling the question of the legislative power to 
do just what has been done in the law now attacked. 
That was an action which was brought under the 
Game Law of 1871, to recover penalties against 
the defendant for having in possession, contrary 
to the statute, certain game birds during the close 
season. The defense was that the defendant became 
possessed of them during the open season, or they 


were received from the States of Minnesota or IIli- | 


nois, where the killing at the time was lawful. Thus 
the situation was the same as in the present case, 
so far as it presented the legal questions. It was 
there held that the fact alleged that the game 
“was either killed within the lawful period or 
brought from another State where the killing was 


lawful” constituted no defense, inasmuch as the 


penalty was denounced against the selling or posses- 
sion, irrespective of the time or place of killing, 
The objection of a want of power in the legislature 
to pass the act was held to be untenable, and it 
was said that the measures best adapted for the pro- 
tection and preservation of game “are for the 
legislature to determine, and the courts cannot 
review its discretion. If the regulations operate, in 
any respect, unjustly or oppressively, the proper 
remedy must be applied by that body;” and the 


| provisions of the act, though seemingly stringent 


and severe, were not “ foreign to the objects sought 
to be attained, or outside of the wide discretion 
vested in the legislature.” In speaking of the argu- 
ment that the law violated the commerce clause of 
the federal Constitution, Chief Judge Church 
deemed it unnecessary to consider “ how far the 
exercise, of the power of congress under the pro- 
vision would interfere with the authority of the 
State to pass game laws, and regulate and prohibit 
the sale and possession of game, either as a sanitary 
measure or for its protection as an article of food. 
It will suffice for this case that the statute does not 
conflict with any law which congress has passed 
on the subject.” The authority of this case upon 
the constitutional right to enact such laws has been 
widely recognized in the State courts, where similar 
statutory provisions were assailed, and, among other 
cases, might be cited those of Magner v. The Peo- 
ple (97 Ill. 320); Commonwealth v. Savage (155 
Mass. 278); State v. Rodman (58 Minn. 393), and 
Roth v. State (7 Ohio C. C. 62). In England the 
case of Whitehead vy. Smithers (L. R. 2 Com. PI. 
Div. 553), may be referred to as in point; where 
Chief Justice Coleridge observed of the act for the 
protection of wild fowl, passed in 1876, that * the 
object is to prevent British wild fowl from being 
improperly killed and sold under pretense of their 
being imported from abroad” (and see Price v. 
Bradley, L. R. 16 Q. B. Div. 148, upon the Fresh 
Water Fisheries Act). 


In the court below Phelps v. Racey was deemed 
to be no longer controlling, for the reason that its 
principles have been “overruled by subsequent 
judicial authority.” The reference is to that part of 
the opinion which suggests the proposition that, 
in the absence of the enactment of a law by con- 
gress, the States may regulate commerce among 
themselves. This doctrine, though supported by 
authority at the time (Pierce v. New Hampshire, 5 
How. [U. S.] 504), would seem to have been over- 
ruled by later cases (Leisy v. Harding, 135 U. S. 
100, and Schollenberger v. Pennsylvania, 171 ib. 1), 
which hold that laws inhibiting the receipt of an 
imported commodity, or its disposition, amount 
essentially to a regulation of commerce with foreign 
nations, or among the States. I consider, however, 


that the Fisheries Law presents no conflict with the 
commerce clause of the federal Constitution and 
that it is purely a governmental regulation, within 
the legitimate exercise of the police power of the 
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State, relating to a matter essentially of internal 
policy, as affected by a common public interest. It 
was quite unnecessary to the decision of Phelps v. 
Racey that Chief Judge Church should have 
expressed himself as he did upon the question of the | 
bearing of the statute upon the commerce clause 
of the federal Constitution, and it did not prevent 
the decision from being controlling upon the main 
There is no question of interstate or for- 
commerce, in my opinion, but, merely, of 
the interest of the protection and 
preservation of game fishes, the legislature may not 
competently enact a statute so stringent in its pro- 
yisions as to insure the accomplishment of the end 
in view; however, it might result in an apparent 
restriction of the liberty of the citizen. Compared 
with the legislation which was sustained in the grain 
elevator cases (People v. Budd, 117 N. Y. 1; aff'd 
in 143 U. S. 517), where the right of the legislature 
to fix the maximum charge which a person might 
make in his own business, for elevating grain, and 
to limit the charge for shoveling to the actual cost, 
was upheld upon the theory that the business was 


question. 
eign 
whether, in 


fish has always been treated as within the proper 
domain of the police power,” and that “the State 
may interfere whenever the public interests demand 
it, and, in this particular, a larger discretion is neecs- 
sarily vested in the legislature, to determine not 
only what the public interests require, but what 
measures are necessary for the protection of such 
interests” (citing cases). ‘It must appear,” the 
opinion holds, “ first, that the interests of the pub- 
lic generally, as distinguished from those of a par- 
ticular class, require such interference; and, second, 
that the measures are reasonably necessary for the 
accomplishment of the purpose and not unduly 
oppressive upon individuals.” 

The object of this statute was to protect and pre- 
serve certain game fishes during the breeding sea- 
son, an object, manifestly, in which the people of 
the State may be presumed to be more or less keenly 
interested and which is recognized, as Judge Church 
observed, in all civilized countries. The purpose 
is to protect certain fishes within our jurisdiction, 
with no reference to those of other States or coun- 
tries. If they may be brought into the State within 





one which, by reason of its magnitude and character, 
was affected by a public interest, this statute is mild, 
indeed. The exercise of the police power, which 
is necessarily vested in the State government for the 
proper regulation of matters which concern the well- 
being and prosperity of the community, within con- 
stitutional limits, rests in the wise discretion of the 
legislature. When its operation is in the direction 
of so regulating the use of private property, or of 
so restraining personal action, as to secure, or to 
tend to, the comfort and welfare of the community, 
no constitutional guaranty is violated (People v. 
Ewer, 141 N. Y. 129). It is implied in the social 
compact that, in matters of public concern, the inter- 


est of the individual shall always yield to that of | 


the public. The legislature is not the final judge 
as to what is a proper exercise of the police power, 
and its acts in that direction are subject to review 


in the courts; but, where a public and beneficial | 
not substitute | 
their judgment for that of the legislative body. | 


purpose is evident the courts will 


The remedy must be found in an appeal to the 





legislative wisdom. 

In Geer v. Connecticut (161 U. S. 519), a case 
arising under the Connecticut statute in relation to 
game birds, it was said that ‘the right to preserve 
game flows from the undoubted existence in the 
State of a police power to that end, which may be 
none the less efficiently called into play, because 
by doing so interstate commerce may be remotely 
and indirectly affected (citing cases). Indeed, the 


source of the police power as to game birds * * *| 


fows from the duty of the State to preserve for 
its people a valuable food supply” (citing Phelps 
v. and other cases). In Lawton v. Steele 
{152 U. S. 133, affirming our decision in 119 N. Y. 
226), the police power of the State was discussed, 
and it was said that “the preservation of game and 


Racey 


the close season here as articles of commerce pro- 
tected by United States laws, and, therefore, placed 
beyond the reach of State laws declaring and regu- 
lating an internal policy, the result would be to 
facilitate evasions of the law and to make detection 
difficult, if not impossible. The general tendencies 
of human nature, it might, not inappropriately, be 
observed, are such as to make necessary so strict 
a law as to render observance to the mandate cer- 
tain. The statute aims at preventing game fishes 
from being unlawfully taken and exterminated, and 
any regulation which tends to secure that aim should 
be regarded as a legitimate and fair exercise of the 
police power. 

Not an arbitrary, but a wise and politic, purpose, 
is evident in this statutory regulation; touching 
| as it does the interests of the people in a form of 
| food supply, as in a form of sport. I cannot under- 
stand its being likened to such legislation as was 
condemned in People v. Hawkins (157 N. Y. 1). 
There the act required all goods made by contract 
labor to be labeled ‘ convict made,” when possessed 
| and offered for sale, and it was held to be repug- 
nant to the commerce clause of the federal Consti- 
tution, regulation of commerce by 
means of which the value of merchandise made in 
another State was to be depressed or its sale pro- 
hibited.” It was a restriction upon the freedom of 
commerce to permit the same articles to be put 
upon the market freely, if made in factories; when, 
if made in a prison in another State, a citizen having 
lawfully purchased them, could not expose them for 
sale without branding or labeling them as “ convict 
made.” 


because “a 


Nor can I perceive that the doctrine of the oleo- 
margarine cases is applicable (Schollenberger v. 
Pennsylvania, 171 U. S. 1). There is a clear dis- 
tinction between legislation, which discriminates, 
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with reference to a manufactured food product, not 
impure nor unhealthful, and legislation, which seeks 
to preserve the game fishes within the waters of | 
the State, either as a natural article of food supply 
or as a form of public sport. In the one case there 
is an interference with commerce, as commerce; in 
the other case, commerce is not aimed at,.but the 
preservation from extermination of the 
property in game fishes. In the one case there is 
interference with commercial dealing in a manu- 
factured product, which, not unreasonably, may be 


people’s 


said to lack justification in those ordinarily recog- 
nized principles upon which the police power of the 
State is properly exercised; while, in the other case, 
the preservation from extermination of the game 
fishes within the jurisdiction of the State reasonably 
commends itself as legislation in the interest of pre- 
serving to the people a 
mon food supply, which is deemed in danger of 
being destroyed and which it is, therefore, the duty 
of the State to the 
undoubted police power. The Schollenberger case 


valuable natural and com- 


prevent by exercise of its 
dealt with the prohibition by legislation of oleomar- 
garine as a law “ which prevents the introduction 
of a perfectly healthful commodity, merely for the 
purpose of in that way more easily preventing an 
adu terated and possibly injurious article from being 
introduced. We do not think this is a fair exercise 
of legislative discretion when applied to the article 
in question” (per Peckham, J., 15). 

I think if importations may be excluded, which 
might affect the public health, that they may be 


at p. 


excluded, if tending to endanger the enforcement 


of a law intended to protect and to preserve the 


people's property rights in game and fishes. There 
is no danger that legislative encroachments upon 
will be encouraged by such a 


individual rights 


decision. The presumption, which obtains in favor 
of the constitutionality of legislative acts, is not 
The only, 
and the evident, object of the statute is to protect 


met here by any reasonable objection. 


the game fishes mentioned during a season allowed 
for breeding and development and must surely be 


within the admitted range of the duties of State 
government. 
It should be observed, in connection with the 


views expressed, that by section 190 of the Code of 
Civil Procedure, our jurisdiction to review is con- 
fined to the questions certified. 
demand of the court whether the statute they refer 
to is in conflict with any provision of the State or 
the federal Constitution. 
here, which might be suggested as affecting the con- 


In this case they 


Other questions are not 


struction of the statute in its effect upon some exer- 
cise of private rights, in one way or another. 

I think that the judgment should be reversed and 
that the questions certified should be answered in 
the negative. 


Parker, Ch. J., and Lanpon, J., concur with 


O'BRIEN, J.. and WerNeER, J., concurs on first 


| makes 


= —————— EEE a —— 


ground stated in opinion; Haicut and Martin, JJ., 
concur with Gray, J., for reversal. 


Judgment affirmed, and questions certified an- 
swered in the affirmative. 


———$4———_ 
NEW CRIMES AND PENALTIES. 


M ODERN ingenuity, which has provided us 
with innumerable unsuspected 


by our forebears, has also afflicted us with a num- 


conveniences 


ber and variety and inconsistency of penalties for 
the excessive, wrong, hurtful or untimely use of 
these conveniences that is bewildering when one 
comes to contemplate them as they are presented 
in one book. When Mr. Samuel J. Barrows pre- 
pared his compilation of ‘New Legislation Con- 
cerning Crimes, Misdemeanors and _ Penalties,” 
which the congress ordered published, it was his 
purpose less to show the form and structure of 
statutory criminal law in this country than to show 
its spirit and tendencies and the legal and ethical 
distinctions which are made in different States in 
the definition and punishment of crimes and mis- 
demeanors. In illustrate the 
tendencies by giving the changes in law during the 
years 1897 and 
good share of his volume of nearly 500 pages to 


undertaking to 
1898 he unavoidably used up a 


enumerate some of the laws made necessary by the 


introduction of what may be included in the term 


“modern improvements.” 

In gaining the aid of electricity in a great diver- 
sity of methods of application, while enjoying the 
many uses of the bicycle, when rejoicing in the 
advantages of more prompt, swift and comfortable 
the 
exemption from distress and fatal shock secured by 
are apt to for- 


transportation; as we appreciate immense 
the employment of anaesthetics, we 
get that each of these books has helped to swell 
the law books and to promise new occasions for 
The 


crimes of savagery and those incidental to early 


practice to the rising generation of lawyers. 


development have been long since penalized, and 
the efforts of those who hope to harmonize the 
laws of different States are devoted to getting rid of 
some of the gross inconsistencies which are pointed 
out by Mr. Barrows. 

Electricity, as property, is engaging the atten- 
tion of legislators. You go to the county jail for 
possibly ninety days, or pay a fine of fifty dollars, 
for “stealing electricity in Connecticut. In Mon- 
tana the offense is “larceny,” and the penalty for 
the crime is a fine of from $100 to $500, the same 
punishment being inflicted for larceny of gas oF 
In Michigan the penalty is $100 and costs, 
or imprisonment not exceeding three months, of 
both fine and imprisonment. Maryland, New Jer- 
sey and Iowa apply similar penalties, while Georgia 
the offense a the fine 
$1,000 and the chance added of working in the 
chain gang for a year. These various penalties are 


water. 


misdemeanor and 
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intended to deter the taking of electricity for power, 
heat or as it is used to carry messages. At the 
same time that laws have been passed to prevent the 
taking of electricity by theft, other laws have been 
made to prevent taking it as a gift, Nebraska for- 
bidding telephone and electric light companies from 
giving free or reduced rates to any city or village 
officers, and punishing the officers or agents of the 
offending companies with a fine of from $100 to 
$500 and imprisonment for from one to six months. 

It is a crime in some States to “steal a ride.” 
“To prevent tramps and others from stealing or 
attempting to steal a ride on railroad trains”’ the 
State of Georgia has provided a 
unlawful to avoid payment of fare. 


law 
The “tramp” 
a fine of $1,000 
To steal a ride 
in Utah subjects the thief to imprisonment for not 
exceeding fifty days or a fine of fifty dollars, or 
to both penalties. While new penalties for offenses 
against new modes of transportation are accumulat- 
ing, it is observed that Texas reduced 
for stealing Florida 


who is caught at it may have to pay 
or work with the chain gang a year. 


has the 


penalty horse and has 
increased it. 

The bicycle is responsible for some new laws. 
Where penalties are no longer greatly needed to 
prevent horse stealing, it is necessary to punish 
Sometimes the law favors 
the rider, at other times it suggests the propriety 
of recognizing rights in the pedestrian. To steal a 
bicycle worth more than twenty-five dollars is pun- 


bicycle stealing severely. 


ishable in Connecticut by imprisonment for a year. 
To use the bicycle of another without that other's 
permission may cost fifty dollars or three months’ 
imprisonment. There are also severe penalties for 
wilful injury to bicycle paths, and the extended use 
of the pneumatic tire accounts for the prohibition 
against the planting of tacks in the highway under 
penalty of twenty dollars. Ohio has shown peculiar 
regard for bicyclists by reserving for them a dry 
strip on all roads that are sprinkled. 

There are new laws in several States that follow 
the spirit of that recent New York statute 
under penalty of ten years’ imprisonment 


for- 
bidding, 
for violation of it, any person not a physician to 
have in his possession any narcotic capable of pro- 
dvcing stupor with intent to use it without the 
advice of a licensed physician. The law begins to 
assert that the use of palliatives to pain must be 
regul.ted. Colorado, Illinois, Louisiana and Massa- 
chusetts have made it unlawful to sell cocaine with- 
out a prescription. To peddle medicine in South 
Carolina invites a fine of $100 100 
imprisonment. 


or days’ 
There are new laws to punish the adulteration of 
candy, to protect the health of animals and trees, to 
protect miners and other laborers, to discourage 
the use of ‘“ Klondike” sure-thing ” 
slot machines, new laws to prohibit or regulate the 
ise of spirituous liquors, and some laws about 
To enumerate them is impossible; to 


and other 


trusts. 


making it! 


explain them and account for the variations of pen- 
alty in States or even in counties of the same State 
would be an interminable and unprofitable task, for 
in the forty-five States the new legislation in which 
these laws are hidden filled up 30,000 pages in the 
years 1897 and 1898.— New York Times. 
a 
OLDEST CITY IN THE WORLD. 





IBLICAL scholars an: archaeologists all the 
world over are deeply interested in the report 
that many inscriptions of the utmost historical im- 
portance have been found by Professor Hilprecht 
among the tablets in the library of the great Temple 
of Bel, at Nippur. Eleven years ago Professor Hil- 
precht pointed out the probable site of the temple 
library, and a few weeks age the accuracy of his 
theory was established. Probably 25,000 tablets have 
been recovered, imperishable records of old Babylon 
in great variety. 

Now the work of arranging and deciphering these 
will begin, says the. Philadelphia 
will carried back years before 
Abraham. It has already been shown that the grand 
old patriarch is almost a modern man as compared 
with the antiquity of Nippur, the great religious 
centre of Babylonia. And all the details of that 
heary civilization at a period in the dim and distant 
past which almost staggers imagination will soon 
be laid bare. 

Nippur is the Calneh of Genesis. 
of years it was only a name. 


Press. History 


be thousands of 


For thousands 
Now we know it as 
a great city, with mammoth buildings, including 
a wonderful Temple of Bel, which has lain buried 
in the sands of Mesopotamia for thousands of years. 
The messages and inscriptions which had already 
been unearthed before the latest “ find,” date back 
5,000 years before Christ, or as long before Abraham 
as Abraham was before our time. Records brought 
to light have told about a civilization which was 
already highly developed a thousand years before 
the date assigned for the creation of the world in 
Bishop Ussher’s Biblical Chronology. 


- 


vast Babylonist empire was ruled over by kings 
Sargon I, 


like 
The 
strate that the civilization of Nippur was no less 


whom scholars deemed mythical. 


writings in cuneiform tablets and vases demon- 


developed than that of the Greeks 4,500 years later; 
that the affairs of life were carried on in much the 
same manner as to-day; that men bought and sold 
and lived and labored in a manner not very differ- 
ent from what prevails to-day, and that they were 
actuated by the same passions and interests as we 
are to-day. 

These unparalleled discoveries have resulted from 
the expeditions equipped by the University of Penn- 
sylvania. The work was begun in 1889, and in the 
intervening eleven years has been pushed steadily, 
under the leadership for two years of Rev. John P. 
Peters, and since then under Professor H. V. Hil- 
precht and J. H. Haynes. 
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The ruins vet Nippur lie under great mounds of | 


sand on the plains of Mesopotamia. 
cover several distinct cities, 


These mounds | 
each one apparently | 


founded on the ruins of an ancient city which pre- | 
ceded. The explanation is that when a temple crum- | 


bled away the reigning dynasty leveled the ruins by 
constructing a platform over them, and on this plat- 
form a new temple was built. At least five such 
platforms have been laid bare, each separated by 
several hundred years. The most curious among 
the “ finds ” immediately below the surface were the 
business records of the flourishing firm of Murashu 
Sons of Nippur (464 B. C.) in the time of Ar- 
taxerxes I and Darius II. 

Professor Hilprecht continued his excavations un- 
til he worked his way back to Sargon I, 3,800 B. c. 
and fifteen kings who preceded that monarch. . Pro- 
fessor Hilprecht does not hesitate to place the 
foundation of the Temple of Bel, in Nippur, at be- 
tween 6,000 and 7,000 B. C. But it must not be 
assumed hastily that these discoveries are destructive 
of the Biblical narrative in Genesis. 


| this Michigan 





imagined. Judge Davy very properly held that an 
injunction would lie. 

The learned judge expressly refused to follow 
the decision of the Supreme Court of Michigan in 
Atkinson y. Doherty (80 N. W. 285). Although 
case embodied—as did the cele. 
brated case of Schuyler v. Curtis, in the New York 
courts — an attempt on the part of a surviving rela- 
tive to protect alleged rights of privacy of the dead, 
the Michigan court, in its reasoning, went further 
than was necessary for the decision upon such point 
and took very decided ground against the existence 
of a right of privacy, even in a living person. At 
the time of the rendition of the Michigan decision, 
we remarked that that court went too far and might 
well have recognized a right of privacy in favor of 
living persons enforcible by injunction. 

The present decision by Mr. Justice Davy is dis- 
tinguishable from Schuyler v. Curtis (147 N. Y, 
434), because, in the first place, the action is by a 


| living person, not by the representatives of a dead 
On the con- | | person. 


We have uniformly taken the ground that 


trary, they corroborate it in many startling ways, not | jt would necessarily involve judicial legislation to 
as a detailed chronology, but as an epitome of ac- grant injunctions, at the instance of surviving rela- 
| tives, to protect the right of privacy of the dead, 


tual history. 

Take, for instance, the invasion described 
Genesis xiv., when four eastern kings marched 
against the kings of Palestine. Critics have resolved 
this into a myth, declaring that an invasion of such 
proportions as therein mentioned would have been 
impossible in Abraham’s time (Circa, 2,100 B. C.). 


Yet Professor Hilprecht, with infinite patience, has 
deciphered documents (tablets and inscriptions on 
vases), believed to be the most ancient in the world, 


showing that Lugalzaggisi, who lived 2,500 years 
before Abraham, was the Alexander of his day, and 
extended his conquests to the Mediterranean. 
Sargon (3,800 B. C.), who lived 1,700 years before 
Abraham, has left inscriptions relating to the four 


campaigns which he carried to the Mediterranean. | 
The earlier inscriptions also point to Armenia as the | | 


original seat of the Semitic race. 
——_4———_ 


PRIVACY. 


ing-Box Co., at the Special Term of the New York 
Supreme Court for Monroe county (July, 1900, 
65 N. Y. Supp. 1109), has elicited general approval 
from the press, both secular and professional. The 
plaintiff was, according to all forms of definition, 
an absolutely private person. She was simply a 
young woman of great personal beauty, with 
nothing to distinguish her from other persons in 
private life similarly favored by nature. The defend- 
ant assumed to use a likeness of her, which was 
readily recognizable, as a trade-mark in its busi- 
ness. A clearer and more flagrant invasion of the 
tight of privacy, if such a right exist, could not be 


IN| So far as we know, 





it has never been proposed to 
bring an action of this character in the name of an 
executor or administrator. Assuredly, the right 
involved is not one of property. When it comes to 
allowing mere relatives to prosecute a suit, the 
courts would be apt to be confronted with differ- 
ences of sentiment among the relatives, some, per- 
haps, favoring posthumous commemoration of their 
kinsman and others opposing it. We have always 
doubted whether it could be recognized as a legiti- 
mate province, even of a court of equity, to admin- 
ister such a purely discretionary function. 
Moreover, there were strong grounds for viewing 


| Mrs. Schuyler as a public and not a private char- 


Co. (57 Fed. 434). 
| celebrated as 
T IS a source of satisfaction that the decision of | exhibited at the Centennial 

Justice Davy, in Robertson v. Rochester Fold- | Philadelphia i in 1876, was a public man. 





According to the loose definition of a public 
usually given in judicial opinions, the 


acter. 
character, 


| classification is confined to persons who have dis- 


| tinguished themselves as authors, artists, politicians 
PUBLIC CHARACTERS AND THE RIGHT OF | 


Walker 
Corliss, 


or statesmen. Nevertheless, in Corliss v. 
it was held that Mr. 
the builder of the great engine 
Exhibition held at 
We do not 
believe that the adjective “ public” is susceptible 
of very exact definition. Any person who has pet- 
formed substantial service to the public to such an 
extent that large numbers of persons consider his, 
or her character worthy of commemoration as 4 
public ideal, should legitimately be regarded as 2 
public character. Because of her philanthropic ser- 
vices to humanity, Mrs. Schuyler was a_ public 
character, in the same sense as the late George Pea- 
body, who had never, so far as we know, written 
a book or held a public office, but to commemorate 
whose memory statues were erected on both sides 
of the Atlantic. 
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Miss Roberson, the plaintiff in the present case, 
was not a public character in any possible sense of 
the term. It was an outrage to make use of her 
physiognomy as a means of advertising the defend- 
ant’s business against her will, and, we believe, that 
the theoretical analogies of the law support Judge 
Davy's decision, and that it is perfectly practicable, 
without legislation, to administer the remedy which 
he has granted in favor of a living person. Some 
of his general dicta, however, on the subject of pub- 
lic and private characters are open to criticism. 
The judicial assumption too often is that, if a per- 
son become a public character, he ipso facto 
surrenders all rights of privacy. We have, on sev- 
eral occasions, combatted this thoroughly-fallacious 
idea. Suppose, for instance, an enterprising firm of 
distillers should assume to use a portrait of the 
Hon. Neal Dow, who has held public office in 
Maine, and is, therefore, undoubtedly, a public char- 
acter, as a trade-mark to promote the sale of a 
certain brand of whiskey. It would be an obvious 
outrage to compel a man to suffer the use of his 
portrait for advertising a traffic which he considers 
infamous and against which his whole public service 
has been directed. Under the liability to general 
exploitation of public characters loosely expressed 
in most of the opinions, we do not see 
Mr. Dow would be entitled to an injunction. The 
logical and just rule on this subject was well 
expressed by Presiding Justice Van Brunt in 
Schuyler v. Curtis (64 Hun, 594), as follows: “It 
is undoubtedly true that by occupying a public posi- 
tion or by making an appeal to the public a person 
surrenders such part of his personality or privacy 


how 


whether (if trade is permitted) he enjoys them by 
carrying on his trade. In Reinhardt v. Mentasti 
(38 W. R. 10, 42 Ch. D. 685), Kekewich, J., seems 
to have considered that it was immaterial to ascer- 
tain whether the defendant was enjoying his prem- 
ises reasonably or not, and that he was liable to an 
injunction of the plaintiff was injured; if, that is, 
he suffered more than the annoyance which is inevi- 
table in the case of near neighbors, however much 
a paternal jurisprudence may aspire to insure com- 
fortable enjoyment for every man. There is always 
the chance that the next house may have a nursery 
or piano, which no laws can quiet. In the present 
case, Buckley, J., seems to have been doubtful about 
Reinhardt v. Mentasti, and he considered that the 
legal consequences of a neighbor’s user of his prem- 
ises might very much depend on whether the user 
was reasonable or no. The noise from the restau- 
rant he treated as a slight matter, of which the 
plaintiff should not complain; the smell was more 
serious, and was due, he held, to the defendant’s 
unreasonable user, and the heat was held to be 
unjustifiable for another reason. The defendant had 
attached his large kitchen range to a flue which was 


only adapted to ordinary fires, and had, as a natural 


as pertains to and affects the positions he fills or | 
seeks to occupy; but no further.’”— New York Law! 


Journal. 
nh 


RIGHTS OF USERS OF FLATS. 


“A man,” according to Jessel, M. R., in Broder v. 


Sallard (24 W. R. 1011, 2 Ch. D. 602), “is entitled | 


to the comfortable enjoyment of his dwelling- 
house,” and the tenant of a flat, it seems to follow, 
is entitled to the comfortable enjoyment of his flat. 
Hence the plaintiff in Sanders-Clark v. Grosvenor 
Mansions Co. and D’Alessandri (48 W. R. 570), was 
evidently entitled to the relief which she obtained. 
She rented a flat in a building owned by the first 


On the 
whole, therefore, the plaintiff got the benefit of 
the salutary doctrine above referred to.— Solicitors’ 
Journal. 


result, overheated the adjoining rooms. 


a 


NEW BOOKS AND NEW EDITIONS. 


The Black Gown. By Ruth Hall. 
flin & Co., Boston. 
In “ The Black Gown,” Miss Hall has added an- 
other to the fast accumulating books of fiction 
whose action takes place in colonial times. The 
book in reality is a tale of Albany when this old 
town was comparatively young, was peopled with 
the sturdy Dutch burghers, many of whose sons 
and daughters are still resident here, and garrisoned 
by British regulars, between whom and the Dutch- 
men there was, as might be imagined, scant friend- 
ship; the days when North Pearl street was a quiet 
way, “ bordered by sober residences” (if not sober 
Dutchmen), and when the boys and girls went out 


Houghton, Mif- 


| of moonlight nights to coast down “ Jonkheers’ 


defendants, and when she took the flat there were | 


only private residences in the building. Subse- 
quently D’Alessandri took a part of the building 


and used it for a restaurant, with the various accom- | 


paniments of heat, smell and noise, and in respect 
of each the plaintiff found her comfortable enjoy- 
ment of her flat interfered with, and sued for an 
injunction accordingly. But in adjoining houses, 
and still more in the collection of flats which make 


| 
| 
| 


hill” to the Hudson; the days when Sir William 
Johnson was Governor, whose expedition to Fort 
Niagara figures in the latter part of the story. 
There is also a crisp description of the battle of 
Silver Water, in which Ephraim Williams and King 
Hendrick, the Mohawk chief, were slain. This, in 
brief, is the background of the story, and, as may 
be imagined, there is no lack of romantic material, 
for the Indians were close to the settlement and the 
French in Canada troublesome neighbors. The 
author has admirably succeeded in entering into the 


up a mansion, “comfortable enjoyment ’’ must be| spirit of the times and seems to have entered in 


limited by the enjoyment of one’s neighbor whether 
he enjoys his premises as a private residence or 


| 


imagination into the quaint life of the capital in 
the old colonial days. In addition, she has woven 
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into the story, which is replete with local coloring, 
a love tale sweet and pure and full of human 
interest. 


The Life of General Isaac Ingalls Stevens, by his 
son, Hazard Stevens. In two volumes. Boston 
and New York: Houghton, Mifflin & Co., 1900. 


It is not often that comes across a more 
admirable piece of biographical work than the life 
of General Stevens, which is now before us. It is 
the record of a noble and patriotic life, which the 
author has very appropriately dedicated to the 
young men of America, who cannot peruse it with- 
out feeling within themselves an upward lift—a 
broadening of their horizon, a greater love of 
country and a sense of high admiration for the man 
whose life and services are within its pages so ad- 
mirably portrayed. ‘ For many years,” says the 


one 


author, “I have felt impelled to write this life, not | 


only in justice to General Stevens’ memory, but also 
as an act of duty to the young men of the country, 
that the example of this noble and patriotic career 
might not be lost to posterity. An only son, closely 
associated from boyhood with him, his chief of staff 
in the Civil War, and always the recipient of his 
counsel and confidence, the opportunities thus given 
me to know his sentiments and characteristics, and 
to witness so many of his actions, plainly augment 
the duty of making his record more widely known. 
In these pages, setting aside, as far as possible, the 
bias of filial respect and affection, I seek to simply 
narrate the actual facts of his life.” 

A perusal of the work indicates that this has been 
the constant aim of the writer, and that on the whole 
he has succeeded admirably in divesting himself of 
all prejudice. The first volume, which contains 
nearly 500 pages, is devoted to ancestry, birthplace, 
boyhood, life at West Point, service in charge of 
government work at Newport, New Bedford, Ports- 
mouth, Portland and Bucksport, marriage, service 
in the Mexican war and his participation in the cap- 
ture of the capital, his return to New Orleans se- 
verely wounded, work on the coast survey, appoint- 


ment as Governor of Washington Territory, organi- | 
zation of party for the exploration of routes to the 


Pacific, arrival on the Puget Sound, conferences 
with the Indians, pacification of the tribes and 
treaties therewith, etc. General Stevens was a pro- 
digious worker. He hesitated at no difficulties 
however great; indeed, obstacles, which to many 
would have proved insurmountable, were to him 
only incentives to greater effort. The surveying 


and exploring party which he headed was nearly | 


six months on the route from St. Paul to Olympia, 
and during all that time General Stevens, although 


suffering from his old wound received in Mexico, | 


insisted upon taking his full share of the work and 
hardships of that memorable expedition. The full 
and authentic record which his son gives of this 
part of Gen. Stevens’ career throws a most inter- 
esting side light upon some matters of history by 


the great mass perhaps unknown or forgotten; how 
he was hampered at every turn by Jefferson Davis, 
then secretary of war, who, being a southerner, was 
anxious to have the southern route for transconti- 
nental railroad building accepted rather than the 
northern; how General (then Captain) McClellan 
proved himself much more afraid of snowdriits in 
the Cascades than he afterward showed himself to 
be of Rebel bullets, taking the word of native In- 
dians instead of personally investigating for him- 
self; how General Stevens exceeded his appropria- 
tion and was compelled to go back to Washington 
io save the great work upon which he was engaged 
from being abandoned entirely, and how, upon his 
return to the Sound country, he threw himself with 
all the ardor of his impetuous nature into the work 
of extinguishing the claims of the Hudson's Bay 
Company in the new territory, the purchase of the 
lands the 
the organization of the new territory and its internal 
development. General Stevens’ poligy toward the 
Indians was always humane, honorable and scru- 
pulously just. 


from Indian owners and the details of 


The second volume gives in detail 
the history of the Indian war, for which it clearly 
appears he was in no wise responsible (for the 
treacherous redskins were determined if possible to 
prevent the white men from obtaining possession of 
their country), and of General Stevens’ service in 
the Civil War. When that great struggle began, he 
of the first tender his sword to the 
president, for, however much the great work in 


was one to 
which he was engaged appealed to him, he never 
hesitated for a moment in rushing to the front and 
getting into the thickest of the fighting. While an 
executive and administrative officer of the highest 
rank and qualifications, he could no more remain 
engaged in civil duty when the very integrity of 
the nation he loved so well was at stake, than a fish 
could stay out of its native element. How this in- 
trepid commander fell at Chantilly while engaged 
in gallantly rallying his command, is too well known 
to need detailed reference here. As to the life of 
General Stevens, at which we have thus only hastily 
glanced, it can be said without exaggeration, that it 
difficult to he could have been 
more fortunate in his biographer. General Hazard 
Stevens clearly has spared no pains or effort to 
obtain all the facts, and he has marshaled them 


is conceive how 


in a manner at once orderly clear and free from 
ambiguity. His style is plain, straightforward and 
at all times interesting. He has sought to get at 
the truth, and in doing so, while showing no enmity 
toward any official or individual, has not hesitated 
to give those facts in the interests of historical ac- 
curacy. The labor and care which he has bestowed 
upon this work may be imagined when it is stated 
| that he began it more than twenty years ago. It 
is a work which students of history should not fail 
to peruse. No collection of historical works will 
| be complete without it, and we hope that if it is not 
already in the State library in this city no time 
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will be lost in suppiying the omission. 


The people 
oi this country owe a debt of gratitude to the 
author for his painstaking and conscientious work 
{evidently a labor of love), for setting forth in such 
detail the services of this noble and patriotic Ameri- 
can who served his country in two wars, did much 
to promote its development, and died in defense of 
its integrity. 


The Law of Operations Preliminary to Construc- 
tion in Engineering and Architecture. By John 
Cassin Waite, M. C. E., LL. B. First edition. 
New York: John Wiley & Sons. London: Chap- 
man & Hall, Limited, 1900. 

to the au- 

thor’s earlier work on Engineering and Architectu- 

ral Jurisprudence or the Law of Construction. lt 

has been written and published in response to a 

demand on the part of the progressive members of 


This book is a companion volume 


the engineering and architectural professions who , 
have wished to know the property rights incident to | 


and attending the operations which they have in 
hand. As all engineering and construction opera- 
tions necessarily deal with land or real property, 


the book is reaily a treatment of the law of real} 


property, restricted to such properiy and the rights 
inherent therein as are met or employed in engi- 
peering and architectural construction. The treat- 
ment does not embrace the law of conveyancing or 
titles, nor the law of inheritance, but the law of 
property as applied to the materials and phenom:- 
non with which the engineer deals, viz., those which 
are the vehicles of nature’s forces, and those miner- 
als and metals employed to arrest, transmit, conserve 
and utilize such forces. Throughout, the author has 
evidently sought to apply his training and experi- 
ence in the law to a large practical and technical 
experience in engineering and construction work, 
and in so doing has taken special pains to make it 
clear and comprehensible to laymen, who are not 
versed in law. To that end legal terms have been 
avoided except where necessary or very desirable. 
The book comprises 700 pages, and has been pre- 
pared from the study of many text-books and about 
4,000 original cases which are cited. It has an in- 
dex of fifty double-columned pages, and has many 
cross references at the bottom of pages to assist 
the reader in finding the information he seeks. 
From such examination as we have been able to give 
the work we conclude that the author has admirably 
performed his task, to which he undoubtedly has 
brought exceptional qualifications, and that the 
book cannot fail to prove highly useful to all inter- 


ested in the specialty of which it so fully and lucidly 
treats. 


The Elements of Jurisprudence. 
kine 


By Thomas Ers- 
Holland, D. C. L. New York: Oxford Uni- 
versity Press, American Branch. London: Henry 
Frowle, 1900. 
This is the ninth edition of Prof. Holland’s admir- 
able work. It contains much new matter not con- 





tained in any previous edition, making it even more 
than its predecessors valuable to the student and 
practitioner who desires to fortify himself with a 
knowledge of the history of jurisprudence, or, as 
the author well says, a more intimate acquaintance 
with “those comparatively few and simple ideas 
which underlie the infinite variety of legal rules.” 
As we have heretofore said in referring to previous 
editions, this work is unapproached by any author 
in its special field, and will ever stand as a monu- 
ment to its author’s diligence, learning and schol- 
arly investigation, of which, happily, he has given 
the legal world the benefit. 


Boy. By Marie Correlli. The Lippincott Com- 
pany, Philadelphia, 1900. 

Everything that Marie Corelli writes nowadays 
seems certain of wide reading, and it is equally cer- 
tain that nothing she has written of late years is 
more worthy of perusal than * Boy.” It is entitled 
“A Sketch,” and, perhaps, those words best de- 
scribe it, but there are very few writers who could 
have produced such an admirable sketch with the 
materials employed in this volume. It is the story 
of a boy whose life was spoiled — ruined — by the 
idiosyncrasies of a foolish mother who, cursed with 
a maudlin husband and an indolent disposition, pre- 
ferred to bring him up in a foetid atmosphere of her 
own household rather than permit a wealthy and 
benevolent lady who loved him more dearly than did 
his own mother, and would better have cared for 
him, to adopt him. The style is in every way 
mirable, and all through the book there are 
exquisite touches that indicate the great artist. To 
our mind, “ Boy” is one of the very best of this 
prolific writer’s productions, and we have no doubt 
it will live longer than many of them. In perusing 
it and in instituting comparison with some other 
works from her busy pen, one cannot help marvel- 
ing at the versatility of her genius. 


ad- 
the 


Psychopathia Sexualis. A Medico-Forensic Study. 
By Dr. R. v. Krafft-Ebing. Translated from the 
tenth German edition. Chicago: W. T. Keener & 
Co., 52 Randolph street, 1900. 

This is an entirely new translation, and, we are 

assured, is a faithful version of the last, i. 

tenth German edition, issued recently. 


e., the 
It contains 
much new matter and a great many new cases not 
referred to in former editions. It was written osten- 
sibly with a view of proving useful to the medical 
practitioner in properly diagnosing certain cases 
which may be puzzling under ordinary circum- 
stances, and in the law courts in assisting in prop- 
erly discriminating between crime and insanity or 
hidden neuropathic affections, thus saving the ac- 
cused from miscarriage of justice, and the court 
from committing a judicial crime. A scientific title 


has been chosen, we are told in the preface, and 
technical terms are used through the book in order 
to exclude the lay reader; for the same reason, cer- 
We are also told 


tain portions are written in Latin. 
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} 


that the book is sold only to the members of the 
medical and legal professions. It is to be hoped 
this policy will be rigidly followed. The book pos- | 
sibly, in our opinion, might be of some service in| 
the legitimate practice of the medical profession, but | 
it seems to us much more likely to do harm than 
good unless the lay reader be strictly and rigidly 
excluded from access to its pages, many of which 
contain narratives too horrible for belief. 
——- ¢ --—— 
COURT OF APPEALS NOTICE. | 

The Court of Appeals has ordered a new calendar 
made for the term which will commence at the | 
capitol in the city of Albany, on Monday, January 7, | 
1901, on which will be placed those appeals in which 
returns and notices of argument, with proofs or 
admissions of service, shall have been filed in the 
office of the clerk of the court on or before December 
I, 1900. ° 
_Causes on the present calendar need not be reno- | 
ticed, but will be called in their order and disposed | 
of before the new calendar is taken up. | 

The clerk is directed to put on, at the end of the 
new calendar, “all other causes, etc.,” as provided 
by Rule XIX of the Court of Appeals. 

Albany, N. Y., Oct. 8, 1900. 

W. H. SHANKLAND, 
Clerk. 


| 
| 
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a 
Literary Hotes. 


In “ Bird-Lore” (The Macmillan Co.) for Octo- 
ber, Captain Gabriel Reynaud concludes his account 
of experiments made while establishing of the hom- 
ing pigeon service of the French army, A. J. Camp- 
bell, of Melbourne, describes the remarkable habits 
of the bower-birds of Australia and illustrates his 
paper with photographs from nature of the singular 
structures erected by these birds. Olive Thorne 
Miller describes her methods of teaching popular 
ornithology, and Ernest Seton-Thompson writes of 
a growing superstition in Paris against the wear- 
ing of aigrettes. 


Maurice Hewlett’s next novel, “ Richard Yea and | 
Nay,” is to be published in a few weeks by the 
Macmillan Company. The subject of the story will 
be the life, adventures, imprisonment and death of 
Richard, the Lion-Hearted. The character of the | 
narrative will be somewhat on the lines of a chanson 
de geste. 


When “ The Reign of Law” came out the other 
day the Bookman prophesied for religious novels 
a new and vigorous lease of life. The same novel | 
seems to have waked up the school men, one of 
whom, the head of a well-known high school, looks 
beyond the admirable and interesting story to the 
great value of what he considers its forceful pre- 
sentation of scientific problems, the solution of 


which has preplexed so many thinkers on each side 
of the Atlantic, during the past fifty years. 
——_oe—_——_ 
Legal Aotes. 


Statistics show that since the abolition of capi- 
tal punishment in Italy 188 murders have been com- 
mitted by criminals who have broken out of prison, 


It is understood that the President has selected 
Judge George Gray, of Delaware, to represent+the 
United States, with ex-President Benjamin Harri- 
son, on The Hague permanent arbitration tribunal, 
Judge Gray is a former senator from Delaware and 
a Democrat. He was a member of the Paris Peace 
Commission and is now a United States judge for 
the Third Judicial Circuit. His selection will not 
involve the surrénder of that position. 


——- ¢ —— 
Euglish Rotes. 


At a recent trial in England the whole stock of 
certain “ scientific” works in the hands of the pub- 
lishers’ agents were ordered by the court to be 
burnt. The books were: Dr. Havelock Ellis’ 
* Studies in the Psychology of Sex,” Prof. Krafft- 
Ebing’s “ Psychopathia Sexualis,” Dr. Ch. Fere’s 
* The Sexual Instinct,” and G. Mortimer’s “ Chap- 
ters on Human Love.” These books cannot now 
be obtained from booksellers in the British Isles. 


Mr. Edward Dicey, in the reminiscences of Lord 
Russell, of Killowen, which he has contributed to 
the Fortnightly Review, an interesting 
expression of opinion by that distinguished judge on 
the subject of trial by jury. “I recollect,” he says, 
“once remarking to him, after he had become lord 
chief justice, that if I were on my trial as an inno- 
cent man I would sooner be tried by a judge than 
by a jury. His answer. was to the effect that if I 
knew as much of judges as he did, I should change 
my opinion, and that his experience was that juries, 
as a rule, took a more common-sense view of a case 
than the judges.” <A similar was lately 
expressed by the lord chancellor, who remarked 
that juries were more generally right than judges. 
It is possible that both Lord Halsbury and Lord 
Russell, of Killowen, may have been influenced in 
arriving at this conclusion by the frequency with 
which juries agreed with them in their forensic 
days; but it is obvious that their opinion is sufh- 
cient to dispose of the attack which Sir George 
Lewis made upon trial by jury a short time ago. 
“I would rather,” said Sir George Lewis, “ be tried 
by a judge with his highly-trained legal mind than 
by a jury taken haphazard from the neighboring 
shops.” Even a highly-trained legal mind may, 
when dealing with questions of fact, be affected by 
temperament. One of the primary advantages of 
trial by jury is that individual tendencies have less 
scope in the jury-box than on the bench.— Law 
Journal. 
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